CHAPTER 7. MANUFACTURING NFA FIREARMS

Section 7.1 Qualifying to manufacture NFA firearms

7.1.1 Licensing under the GCA. Persons intending to engage in the business of manufacturing NFA
firearms that also meet the definition of “firearm” in the GCA must first apply for and obtain a GCA
manufacturer’s license.”® The license application is ATF Form 7 (5310.12).* Appendix C contains a
copy of the form. Licenses are issued for a period of 3 years. See Section 5.1 for a discussion of the
license fees, licensing standards, and other provisions of the GCA relating to licensing.

7.1.1.1 Engaging in business at multiple locations. A separate license must be obtained for
each location where business will be conducted.'*

7.1.1.2 Engaging in business as both an importer and a manufacturer. Persons intending to
engage in business as firearms importers and manufacturers, even if the business will be
conducted from the same premises, must have both an importer’s license and a manufacturer’s
license.'*

7.1.1.3 Do importers and manufacturers need a dealer’s license to deal in the firearms they
import or manufacture? Licensed importers and manufacturers are not required to have a
separate dealer’s license to deal in firearms they import or manufacture.’® A license as an
importer or manufacturer authorizes the FFL to deal in the types of firearms authorized by the
license to be imported or manufactured.

7.1.1.4 Manufacturers of destructive devices. Manufacturers are reminded that if the firearms
they manufacture include destructive devices, or if they solely manufacture destructive devices,
they must apply for and obtain a license as a manufacturer of destructive devices. They should
also note that the fee for such license is generally $1,000 per year, rather than $50 per year for a
license to manufacture firearms other than destructive devices. A license is issued for a period of
3 years. Qualifying to manufacture destructive devices also entitles the FFL to manufacture and
deal in firearms other than destructive devices.'®

7.1.2 Payment of special (occupational) tax to do business in NFA firearms. Every person who
engages in the business of manufacturing NFA firearms must pay a special tax.’** The tax must be paid
on or before the date of commencing the taxable business and every year thereafter on or before July 1.
The tax is paid by filing ATF Form 5630.7, Special Tax Registration and Return, together with a check
or money order for the amount of the tax.!®> Appendix C contains a copy of the form. The special tax
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must be paid for each premises where business will be conducted.'® See Section 5.2 for a more
thorough discussion of NFA’s requirements relating to the special tax.

7.1.3 Registration by firearms manufacturers with the U.S. Department of State. The State
Department has the responsibility of enforcing the provisions of the Arms Export Control Act (AECA)
relating to the export of firearms and other defense articles on the U.S. Munitions List. Nevertheless,
any person engaged in the U.S. in the business of manufacturing or exporting firearms or other defense
articles is required to register with the State Department’s Directorate of Defense Trade Controls
(DDTC)."" The regulations expressly state that “Manufacturers who do not engage in exporting must
nevertheless register.” Form DSP-9 (Registration Statement) and a transmittal letter must be submitted
to DDTC by the registrant with a check or money order payable to the State Department of one of the
fees prescribed by State Department regulations.’® Appendix C contains a copy of Form DSP-9. See
Section 5.3 for a more detailed discussion of the registration requirement.

7.1.3.1 Registration exemption for fabricating articles for “research and development.”
State Department regulations in 22 CFR 122.1(b)(4) exempt from the registration requirement
persons who fabricate articles for experimental or scientific purpose, including research and
development. The regulations do not define “experimental or scientific purpose” or “research
and development.” Consequently, manufacturers who believe they may be entitled to the
exemption should contact DDTC to determine if they are entitled to the exemption.

Section 7.2 What is a “manufacturer”?; What is “manufacturing”?

7.2.1 “Manufacturer”. As defined by the GCA, a “manufacturer” is any person engaged in the
business of manufacturing firearms or ammunition for purposes of sale or distribution.'”® Similarly,
NFA defines the term to mean any person “who is engaged in the business of manufacturing firearms”,
that is, firearms subject to the NFA.*° To determine who is a “manufacturer” of firearms, we must look
to see whether the person manufactures firearms as discussed in Section 7.2.2.

7.2.2 “Manufacturing”. “Manufacturing” is not defined by the law, regulations, or any formal ATF
ruling. Nevertheless, the term has been interpreted by ATF to cover activities other than producing a
firearm from scratch. As interpreted by ATF, the term covers virtually any work performed on a firearm
during the process of preparing the firearm for subsequent sale. For example, a person having a contract
with a manufacturer to apply finishing or other work on firearms, or firearms frames or receivers, to
prepare them for subsequent sale by the manufacturer would be a “manufacturer” required to qualify as
such. Of course, if the person produced firearms parts other than frames or receivers for the
manufacturer or performed work on firearms parts not defined as “firearms,” the person would not be a
“manufacturer.”
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7.2.3 What is the difference between manufacturing and gunsmithing? Performing the work of a
gunsmith requires a dealer’s license under the GCA, not a manufacturer’s license.*** Nevertheless, a
license as an importer or manufacturer also entitles the licensee to conduct business as a gunsmith. The
term “dealer” under the GCA includes a gunsmith, that is, “any person engaged in the business of
repairing firearms or fitting special barrels, stocks, or trigger mechanisms to firearms.” However,
gunsmiths occasionally perform the work of a manufacturer and do so without the required
manufacturer’s license. Indeed, there is no distinction between the activities of a gunsmith and a
manufacturer in terms of the physical things done to a firearm. What distinguishes gunsmithing from
manufacturing is the purpose for which the work is done. If a gunsmith performs work on a customer’s
personal gun for the customer’s personal use, the function is lawfully performed pursuant to the
gunsmith’s license as a dealer under the GCA. However, if the gunsmith performs work on guns as a
step in the process of preparing them for subsequent sale, the work is “manufacturing” requiring a
manufacturer’s license and, if the firearm is an NFA firearm, a special tax stamp under the NFA. Here
are some examples:

(1) John Doe has a personal firearm and takes it to a gunsmith, a licensed dealer, for
modification. The work performed in this instance is the legitimate work of a gunsmith and may
be performed pursuant to the gunsmith’s dealer’s license. The gunsmith need not be licensed as
a manufacturer, or hold a special tax stamp in the case of an NFA firearm, to perform the work.

(2) Company A is a licensed manufacturer, but contracts with other licensees to perform
finishing work on NFA firearms it manufactures. One such contractor is a gunsmith, a licensed
dealer. After receiving the finished firearms, Company A offers the firearms for sale. In this
instance, the gunsmith, as well as Company A, is engaged in business as an NFA firearms
manufacturer and needs a manufacturer’s license and special tax stamp to do so.

7.2.4 Do you know how ATF would classify your product? There is no requirement in the law or
regulations for a manufacturer to seek an ATF classification of its product prior to manufacture.
Nevertheless, a firearms manufacturer is well advised to seek an ATF classification before going to the
trouble and expense of producing it. Perhaps the manufacturer intends to produce a GCA firearm but
not an NFA firearm. Submitting a prototype of the item to ATF’s Firearms Technology Branch (FTB)
for classification in advance of manufacture is a good business practice to avoid an unintended
classification and violations of the law.

7.2.4.1 ATF classification letters. ATF letter rulings classifying firearms may generally be
relied upon by their recipients as the agency’s official position concerning the status of the
firearms under Federal firearms laws. Nevertheless, classifications are subject to change if later
determined to be erroneous or impacted by subsequent changes in the law or regulations. To
make sure their classifications are current, FFLs/SOTs should stay informed by periodically
checking the information published on ATF’s website, particularly amendments to the law or
regulations, published ATF rulings, and “open letters” to industry members.
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Section 7.3 Registering the manufacture of NFA firearms. A manufacturer qualified to engage in
business under the GCA and NFA may make NFA firearms without payment of the making tax.**?
However, the manufacturer must report and register each firearm made by filing with the NFA Branch
an accurate notice of the manufacture on ATF Form 2, Notice of Firearms Manufactured or Imported,
executed under the penalties of perjury.**® Appendix C contains a copy of Form 2. The NFA Branch’s
receipt of the form effectuates the registration of the firearms listed on the form.*** See Section 7.4.6 on
the manufacture of silencer parts.

7.3.1 Preparation of ATF Forms 2. The form and its contents are prescribed by ATF regulation.**®
The regulation states that the form must set forth the name and address of the manufacturer, identify the
manufacturer’s special tax stamp and license, and show the date of manufacture, the type, model, length
of barrel, overall length, caliber, gauge or size, serial numbers and other marks of identification, and
place where the firearms are kept.

7.3.2 Filing ATF Forms 2. All firearms manufactured during a single day must be included on one
Form 2 and must be filed by the manufacturer no later than the close of the next business day. The
manufacturer must prepare the form in duplicate, file the original with the NFA Branch, and keep the
copy with the records required to be kept.

7.3.2.1 Existing firearms modified into NFA firearms or reactivated. If an existing firearm
is modified into an NFA firearm or reactivated, the existing serial number of the firearm must be
entered into Block 8g on Form 2 and the name and address of the original manufacturer or
importer must be entered into Block 8b. It is unlawful for any person knowingly to transport,
ship, or receive in interstate or foreign commerce any firearm which has had the importer’s or
manufacturer’s serial number removed, obliterated, or altered, or to receive or possess any such
firearm that has at any time been shipped or transported in interstate or foreign commerce.**°

7.3.3 Reactivation of a registered unserviceable NFA firearm. Although unserviceable NFA
firearms are “firearms” required to be registered under the NFA, the reactivation of such firearm is
considered to be the making or manufacture of an NFA firearm. Consequently, a qualified NFA
manufacturer who reactivates an unserviceable firearm must file a Form 2 with ATF showing the
reactivation.'” The existing serial number on the unserviceable firearm should be used.

7.3.3.1 Incorrect description of firearm. If the original registration document for the
unserviceable firearm contains incorrect descriptive information for the weapon, a letter should
be written to the NFA Branch providing the proper description and/or indicating what portions of
the description need to be changed. The letter should contain photographs of the actual markings
on the firearm. If a correction of the recorded serial number is needed, a photograph or pencil
rubbing of the serial number is required. ATF will provide a response indicating that the
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NFRTR has been amended to reflect the correct information. This confirmation from ATF
should be retained with the registration document for the firearm.

7.3.3.2 Reactivation of a registered unserviceable NFA firearm. From time to time, a
qualified manufacturer may receive a registered, unserviceable NFA firearm from a nonlicensee
for reactivation. To lawfully do so, the firearm should be received pursuant to an approved ATF
Form 5 for tax-exempt transfer (the transfer of a registered unserviceable firearm is not subject to
the NFA transfer tax).""® Upon reactivating the firearm, the manufacturer must file Form 2 with
ATF to register the manufacture or reactivation. To return the firearm to its owner, the
manufacturer must obtain an approved Form 4 from ATF to transfer the firearm.™® Since the
firearm is no longer unserviceable, the return of the firearm pursuant to an approved Form 4
would be subject to the $200 NFA transfer tax, except that the transfer tax for a firearm defined
as “any other weapon” is $5. In these instances, Forms 4 need not contain law enforcement
certifications.

Manufacturers may also receive unserviceable NFA firearms from FFLs/SOTs for reactivation.
Receipt of the firearms must be pursuant to approved Form 3. Upon reactivation, the
manufacturer must file Form 2 to register the manufacture or reactivation. Approved Forms 3
must also be used to return reactivated firearms to the FFLs/SOTSs.

Section 7.4 The identification of firearms.

7.4.1 Serial numbers. Each manufacturer of a firearm must legibly identify it by engraving, stamping
(impressing), or otherwise conspicuously placing on the firearm’s frame or receiver an individual serial
number not duplicating any serial number placed by the manufacturer on any other firearm.”®® The
requirement that the marking be “conspicuously” placed on the firearm means that the marking must be
wholly unobstructed from plain view. For firearms manufactured on or after January 30, 2002, the serial
number must be to a minimum depth of .003 inch and in a print size no smaller than 1/16 inch.

7.4.1.1 What is an acceptable serial number? Alpha characters (letters), for example a name,
are not acceptable as a serial number. A proper serial number may contain such characters or
letters, but it must have at least one numeric character (number). ATF takes the view that
marking “legibly” means using exclusively Roman letters (A, B, C, and so forth) and Arabic
numerals (1, 2, 3, and so forth).*** Deviations from this requirement have been found to
seriously impair ATF’s ability to trace firearms involved in crime.

7.4.2 Additional information. Certain additional information must also be conspicuously placed on
the frame, receiver, or barrel of the firearm by engraving, casting, stamping (impressing), that is, they
must be placed in such a manner that they are wholly unobstructed from plain view. For firearms
manufactured on or after January 30, 2002, this information must be to a minimum depth of .003 inch.
The additional information includes:
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(1) The model, if such designation has been made;
(2) The caliber or gauge;

(3) The manufacturer’s name (or recognized abbreviation); and
(4) The city and State (or recognized abbreviation) where the manufacturer maintains its place
of business.*?

7.4.3 Measuring the depth of markings. The depth of all markings is measured from the flat surface
of the metal and not the peaks or ridges. The height of serial numbers is measured as the distance
between the latitudinal ends of the character impression bottoms (bases).

7.4.4 Obtaining variances to the marking requirements. Requests for variances from the marking
requirements of 27 CFR 478.92 and 27 CFR 479.102 should be submitted by letter to ATF’s Firearms
Technology Branch (FTB). The letter can be sent via mail to Chief, Firearms Technology Branch, 244
Needy Road, Martinsburg, WV 25405. The letter can also be sent to the marking variance e-mail
address at: marking_variances@atf.gov. The marking variance request may be submitted by any of the
parties involved in the variance. However, if the primary manufacturer is in possession of all the
information including the names of the identity of the secondary manufacturers and the manufacturing
processes they may be performing on the firearm, it is preferred that the primary manufacturer submit
the request to FTB.

The marking variance letter of request should clearly state the following information:

manufacturer, importer, or maker of the firearm(s),

recipient of the firearm(s),

identify the name, city and State that will be displayed on the firearm(s),

model designation, if designated,

identify the type/style of firearm (pistol, machinegun, short-barreled rifle, etc.),
caliber or gauge if assigned, and

e serial number scheme.

In identifying the serial number scheme to be used, you must supply a different serial scheme for each
model and you must state the exact beginning serial number of the serial scheme you wish to use.
Although letters and characters may be used, the serial number must use at least one number it the
scheme. Please note, using the letter X, or the use of characters (#, *, etc.) as digit/character holders is
unacceptable. For example, an incorrectly submitted serial scheme would be ALZXXXX. A correctly
submitted serial scheme would be ALZ0001. You do not need to provide an ending serial number when
submitting your serial number scheme.

7.4.4.1 Variances in the name and location of the manufacturer. As stated above, the
regulations require firearms to be marked with the manufacturer’s name, city and State or
recognized abbreviation of the information. FTB will only grant marking variances for
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abbreviations regarding city and State names that are commonly recognized by the United States
Postal Service. If you intend to use a name or abbreviation other than your licensed name or
recognized abbreviation, you must contact the Federal Firearms Licensing Center and complete
ATF Form 5300.38 to have your Federal Firearms License amended to reflect the addition of a
trade name or a “doing business as” name to your license. You may not use a name or
abbreviation until it is approved.

7.4.4.2 Variances for manufacturers’ contractors. As pointed out in Section 7.2.2, some
manufacturers contract with other entities to perform certain work on their firearms prior to their
ultimate sale. In those instances the contractors are also “manufacturers” who must be licensed
as a Type 07 Manufacturer or as a Type 10 Manufacturer of Destructive Devices in order to
perform any manufacturing function on the firearm. Additionally, the regulations require that
the secondary manufacturer mark the firearm with their identifying information to include name,
city and State. A qualified, secondary manufacturer may request a variance to adopt the
markings of the initial manufacturer. If a manufacturer is working with a secondary
manufacturer, either the manufacturer or the secondary manufacturer can submit a letter of
request to FTB for a marking variance.

You should be aware that marking variances for the manufacturer of machineguns is limited to
the making of the receiver from one special (occupational) taxpayer manufacturer to another.
The machinegun can be made on behalf of a manufacturer who intends on making the
machineguns for stockpile for future sale to other dealers as sales samples, or for sale to law
enforcement and the military. A machinegun cannot be transferred to a secondary manufacturer
such as a bluer, Parkerizer, heat treater etc. In order to have a machinegun receiver blued,
Parkerized or heat treated, etc., the possessor of the machinegun must transport the machinegun
and remain in possession of the machinegun while it is being blued, Parkerized or heated treated
by the secondary manufacturer.

7.4.4.3 Marking Destructive Devices. In the case of a destructive device, FTB may authorize
an alternate means of identification upon receipt of a manufacturer’s letter of request. The letter
of request should indicate that the engraving, casting or stamping the weapons would be
dangerous or impracticable’® The variance would allow an alternate method of marking such
devices. For example, ATF may permit the required markings to be placed on the device by
paint or stencil. A variance in this format will contain the information that is proscribed by the
regulations. For example, lot numbers of ammunition classified as destructive devices would be
acceptable in lieu of the information required by the regulations.

7.4.4.4 Marking parts, other than frames or receivers, defined as NFA firearms. FTB may
authorize alternate means of identifying such parts upon receipt of the manufacturer’s letter
application showing that such other identification is reasonable and will not hinder the effective
administration of the regulations.’®* See Section 7.4.6 for information on marking silencer parts.
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7.4.5 Marking frames or receivers that are not complete weapons at the time of disposition.
Firearms frames or receivers that are not components of complete firearms at the time of disposition
must be identified with all the required markings, that is, serial numbers and all the additional markings
discussed in Sections 7.4.1 and 7.4.2.'%*

7.4.6 Marking silencer parts. Some FFLs/SOTs assemble silencers, for subsequent sale, from parts
acquired from their contractors (NOTE: this activity is the “manufacture” of NFA firearms requiring the
assembler and the contractor to qualify as manufacturers under the GCA and the NFA). Under these
circumstances, ATF takes the position that contractors are not required to place identifying markings on
silencer parts. They may, however, place an assembler’s markings on these parts if the assembler so
desires. It should also be noted that these contractors are not required to register the parts they produce
by filing Forms 2, nor are they required to obtain approved Forms 3 to transfer the parts to assemblers.

Section 7.5 Manufacturing machineguns. Section 922(0), Title 18, U.S.C., makes it unlawful to
possess or transfer a machinegun, except for transfers to or possession by Federal and State agencies or
the transfer or possession of a machinegun lawfully possessed before the effective date of the statute,
May 19, 1986. So, machineguns “lawfully possessed” before the effective date are those manufactured
before May 19, 1986 and registered in the NFRTR. See also Section 7.6 on the manufacture of
machineguns by contractors of FFLs/SOTSs.

7.5.1 Manufacture of machineguns for sale to government agencies or as “sales samples”.
Notwithstanding the prohibition in Section 922(0), qualified manufacturers may manufacture
machineguns on or after May 19, 1986 for sale to Federal and State agencies or to FFLs/SOTs as “sales
samples” for demonstration to prospective governmental customers.** The weapons may be
manufactured and stockpiled in contemplation of future sales, but their registration and subsequent
transfer are conditioned upon and restricted to sales only to government agencies or as sales samples.
See Chapter 9 for a discussion of the required documentation supporting these sales. See also Section
7.6.1 on the manufacture of machineguns by contractors of FFLs/SOTSs.

7.5.2 Manufacture of machineguns for exportation. Notwithstanding the prohibition in Section
922(0), qualified manufacturers may manufacture machineguns on or after May 19, 1986 for exportation
in compliance with the Arms Export Control Act and Department of State regulations.**® The weapons
may be manufactured and stockpiled for future exportation.

7.5.3 May machineguns be manufactured for distribution to U.S. Government contractors? As
interpreted by ATF, Section 922(0) contains no exception that would permit the lawful manufacture and
stockpiling of machineguns for transfer to Government contractors. The only exceptions to the
machinegun transfer and possession prohibitions in the statute are for machineguns manufactured for
sale to Federal and State agencies, for distribution and use as sales samples, or for exportation.
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7.5.4 May machinegun receivers be manufactured and used as replacement parts for
machineguns lawfully registered and possessed prior to May 19, 1986? As previously stated, 18
U.S.C. 922(0) generally makes it unlawful to possess or transfer any machinegun, including a
machinegun frame or receiver, manufactured after May 18, 1986. Exceptions are provided for weapons
produced by a qualified manufacturer for sale to government entities, as dealer sales samples, or for
exportation. There is no exception allowing for the lawful production, transfer, possession, or use of a
post-May 18, 1986 machinegun receiver as a replacement receiver on a weapon produced prior to May
19, 1986.

Section 7.6 Manufacture of NFA firearms by contractors. Qualified manufacturers of NFA firearms
may contract with other persons to manufacture their NFA firearms. However, contractors who
manufacture NFA firearms, or perform work on existing firearms as part of the manufacturing process,
must also be qualified to manufacture NFA firearms. They are also subject to all NFA requirements
imposed on NFA manufacturers relative to the manufacture, registration, transfer, and marking of NFA
firearms. See Section 7.4 on the marking of firearms by manufacturers and variances that may be
obtained from marking requirements.

7.6.1 Contractors’ manufacture of machineguns. As previously stated, machineguns manufactured
in the U.S. on or after May 19, 1986 must be solely for sale to U.S. or State governmental entities, for
distribution as “sales samples,” or for exportation (see Sections 7.5.1 and 7.5.2). However, a qualified
NFA manufacturer may contract with other qualified firms to produce machineguns it intends to
distribute only for those purposes. Since the number of machineguns that may be transferred between
licensees is limited by 27 CFR 479.105, the parties involved will need to seek an alternate method or
procedure under 479.26. For example, manufacturer B contracts with manufacturer A to build B’s
machinegun receivers and applies for and receives a variance that allows A to identify the receivers with
B’s identifying marks. A is to provide the receivers for assembly and distribution. However, since A is
manufacturing the machineguns and must register them on a Form 2, the transfer is limited due to the
provisions of 922(0) and 479. 105. Both parties would need to apply for an alternate procedure or
method that would allow A to transfer these machineguns to B.

7.6.2 Manufacture of machineguns solely for purposes of testing. The manufacture of machineguns
solely for testing or research purposes is not recognized as a legitimate exception to the ban on
possession or transfer of firearms under 18 U.S.C. 922(0). As previously stated, manufacturers may
only manufacture machineguns on or after May 19, 1986 and stockpile the same if they are
manufactured and held for sale to Federal or State agencies, for distribution as “sales samples,” or for
exportation.

Section 7.7 Manufacturing NFA firearms exclusively for the United States. A person or entity
engaged in the business of manufacturing NFA firearms exclusively for the United States or any agency
of the U.S. may be relieved from compliance with any provision of the NFA regulations, 27 CFR Part
479, with respect to such firearms.*®” This exemption may be obtained by filing with the NFA Branch a
letter application setting out the manner in which the applicant conducts business, the type of firearm to
be manufactured, and satisfactory proof of the existence of the manufacturer’s Government contract
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under which the applicant intends to under which the applicant intends to operate.*?® Approval of the
application entitles the applicant to the exemption. The manufacture of weapons for the U.S. and other
customers (for example, manufacture for exportation to overseas customers) would not qualify for the
exemption. The exemption must be renewed with another approved letter application on or before July
1 of each year.'*®

Section 7.8 Locations. Your licensed premises is where your manufacturing must be done. ATF is
often asked by a manufacturer whether he or she can conduct a manufacturing operation elsewhere, such
as a nearby machine shop. While, in general, component parts can be made at a site other than the
licensed premises, if the part being made is a receiver, silencer part, or a procedure is being performed
(such as shortening of the barrel of a rifle or shotgun) where the complete firearm is there, the operation
must be done on the licensed manufacturing premises. If components are modified or fabricated at a
location where all other parts for a complete firearm are present, the location must be licensed as a
manufacturer.
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